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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
STACIE HANDWERKER, individually and on 
behalf of others similarly situated, 

 
    Plaintiff, 
 
                  -against- 

 
CITISTORAGE, LLC, CITIPOSTAL, INC., and  
ARES CAPITAL CORPORATION, 

 
Defendants. 
 

  
 
 
Index No. 107945/2011 
 
 
 
 

 
STIPULATION OF SETTLEMENT 

 
The parties to this action (the “Action”), by and through their undersigned attorneys, 

intending to fully and finally settle the Action, hereby stipulate, solely for the purposes of this 

Settlement, as follows, subject to the approval of the Court: 

RECITALS 

A. Defendant CitiStorage, LLC (“CitiStorage”) is a New York corporation engaged 

in the records management and storage business.  CitiStorage is a wholly owned subsidiary of 

Defendant CitiPostal, Inc. (“CitiPostal”). 

B. Defendant Ares Capital Corp. (“Ares”) is a publicly traded Delaware corporation 

that wholly owns CitiPostal. 

C. Plaintiff Stacie Handwerker (“Plaintiff”) is a resident of New York, New York.   

D. Plaintiff entered into a service contract (the “Contract”) with CitiStorage in 2005, 

under which CitiStorage agreed to store boxes of documents for Plaintiff’s law firm for a 

monthly fee.  Plaintiff has remained a customer of CitiStorage continuously since that time. 
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E. Paragraph 2 of the Contract (the “Surcharge Provision”) provides that “Payment 

for storage and other charges is due upon receipt of Invoices.  If Invoices are not paid by the 

fifteenth (15th) of the month of said invoice, [a] 2% surcharge must be paid.”  Some, but not all, 

CitiStorage customers have similar “surcharge” provisions in their service contracts. 

F. CitiStorage sends monthly invoices to its customers.  Each invoice itemizes the 

month’s accrued charges.  For customers whose contract includes a surcharge provision, a typical 

invoice shows an amount below the itemized charges, which represents the subtotal for such 

charges.  Immediately below the subtotal appears a line labeled, e.g., “DUE IF PAID AFTER 

THE 15TH OF THE MONTH @ 2%” followed by the amount of the surcharge.  Immediately 

below that line, each invoice typically includes a line labeled “Total Amount Due” in bold type, 

followed by an amount that includes the surcharge. 

G. Each invoice is sent with a separate “Remittance” sheet, which is intended to be 

returned to CitiStorage with the customer’s check.  The Remittance sheet summarizes the 

charges due.  For invoices to customers whose contract includes the surcharge, the surcharge is 

reflected on this remittance sheet, on a line labeled “Additional”.  The remittance sheet also 

contains a line captioned “Total Due This Invoice” which is followed by a total figure that 

includes the surcharge. 

H. Plaintiff alleges that the invoice and remittance sheet are misleading, because (i) 

the invoice states a “Total Amount Due” that includes the surcharge, but the surcharge could be 

avoided by remitting payment before the fifteenth day of the month; (ii) the remittance sheet 

similarly states a “Total Due This Invoice” amount that includes the surcharge; and (iii) the 

remittance sheet includes the surcharge amount with the caption “Additional” rather than 



 

 3 
103867233 v7 

disclosing this amount as a surcharge that is due only if payment is made after the fifteenth day 

of the month. 

I. Plaintiff further alleges that CitiStorage from time to time sends invoices that are 

not postmarked until the fourth or fifth day of the month, and are not received by customers until 

days later, with the result that customers are alleged to have an unreasonably short time period in 

which to remit payment before the surcharge is charged. 

J. Plaintiff further alleges that some customers, in some months, remit payment 

before the fifteenth day of the invoice month, but nevertheless pay the surcharge.  As alleged, 

when CitiStorage receives such erroneous surcharge payments, CitiStorage does not credit the 

erroneously paid surcharge to the customer or otherwise return the overage to the customer. 

K. Based on the foregoing, Plaintiff has asserted causes of action on behalf of herself 

and similarly situated persons for violation of GBL § 349; for breach of contract; and for unjust 

enrichment, and seeks declaratory and injunctive relief and money damages. 

L. Beginning after the Action was commenced, counsel for CitiStorage and 

CitiPostal, counsel for Ares and counsel for Plaintiff commenced arm’s length negotiations 

concerning a possible settlement of the Action.   

M. Defendants deny liability, and Defendants and Plaintiff further disagree about the 

amount of damages to which Plaintiff and the Settlement Class would be entitled if Plaintiff were 

to establish liability.  In particular, Defendants deny any liability under GBL § 349 because 

CitiStorage is not a consumer-oriented business but instead provides services to commercial 

counterparties; deny that the allegations state a claim for breach of contract; and deny that they 

are liable for unjust enrichment because CitiStorage has not acted unjustly.   
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N. Defendants deny that Plaintiff has alleged specific acts that might give rise to 

liability by CitiPostal or Ares, or that Plaintiff has alleged facts to support piercing the corporate 

veil as to CitiPostal or Ares.  CitiPostal and Ares each denies that it is a proper defendant in the 

Action, denies any liability for any acts alleged in the Action, and denies any liability for acts of 

CitiStorage. 

O. Defendants enter into this Stipulation solely because they consider it desirable 

that the Action be settled, dismissed and finally resolved in order to, among other things, 

eliminate the burden, inconvenience, expense, risk and distraction of further litigation.   

P. Plaintiff’s counsel has reviewed and analyzed the facts and circumstances relating 

to the claims asserted in the Action, as known by Plaintiff and Plaintiff’s counsel to date, 

including conducting discussions and negotiations with counsel for Defendants, analyzing 

documents produced by CitiStorage and representations made on Defendants’ behalf, and 

researching relevant case law.  Based on this investigation, Plaintiff has decided to enter into the 

Stipulation and settle the Action after taking into account, among other things, (i) the facts 

developed during the course of negotiations; (ii) the risks of continued litigation and the 

uncertainty of the outcome of the Action; (iii) the costs of litigation both in absolute terms and in 

proportion to the maximum potential recovery; (iv) the conclusion reached by Plaintiff and 

Plaintiff’s counsel that the settlement reached herein is fair, reasonable, adequate and in the best 

interests of the Settlement Class.   

DEFINITIONS 

1. The following capitalized terms, as used in this Stipulation and its Exhibits, shall 

have the meanings specified below: 

(a) An “Affiliate” of a Person means that Person’s respective successors-in-

interest, successors, predecessors-in-interest, predecessors, representatives, trustees, executors, 
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administrators, estates, heirs, assigns or transferees, immediate and remote, parent entities, 

subsidiaries, affiliates, general or limited partners or partnerships, and agents (including, without 

limitation, any past or present officers, directors, stockholders, members, managers, general or 

limited partners, limited liability companies, agents, representatives, assignors, employees, 

advisors, accountants, attorneys, financial or investment advisors, other advisors, consultants, 

insurers, co-insurers, reinsurers, engineers, investment bankers and each and all of their 

respective heirs, executors, administrators, trustees, personal or legal representatives, estates, 

successors or assigns) and any Person acting for or on behalf of, or claiming under, any of them, 

and each of them, together with their predecessors-in-interest, predecessors, successors-in-

interest, successors and assigns.  

(b) “Defendant Releasees” means Defendants and each and all of the 

Affiliates of any Defendant. 

(c)  “Defendants” means CitiStorage, CitiPostal, and Ares. 

(d) “Effective Date” means the date on which the Order and Final Judgment 

has either been finally affirmed on appeal or is no longer subject to appeal and the time for any 

petition for re-argument, appeal or review thereof has expired.   

(e) “Notice” means the Notice of Pendency Of Class Action, Proposed 

Settlement, Settlement Hearing And Right To Appear, substantially in the form of Exhibit B 

attached hereto. 

(f) “Order and Final Judgment” means the Order and Final Judgment to be 

entered in the Action, substantially in the form of Exhibit C attached hereto, or as modified by 

the Court with the written consent of the Settling Parties or as modified by written agreement of 

the Settling Parties. 
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(g) “Person” means any individual, corporation, partnership, limited liability 

company, association, affiliate, joint stock company, estate, trust, unincorporated association, 

entity, government and any political subdivision thereof, or any other type of business or legal 

entity.   

(h) “Preliminary Approval Order” means the order entered by the Court with 

respect to Notice of the Settlement, the Settlement Hearing and the administration of the 

Settlement, in substantially the form attached as Exhibit A hereto, providing for (among other 

things) Notice to Settlement Class Members of the hearing on this Settlement. 

(i) “Period I” means the period from August 1, 2008 through the date of entry 

of a Preliminary Approval Order. 

(j) “Period II” means the period from August 1, 2005 through July 31, 2008. 

(k) “Released Claims” means all claims, including Unknown Claims, that 

were brought or could have been brought in the Action, or that arise out of or relate to any of the 

allegations that are asserted in the Action, arising on or before the Effective Date. 

(l) “Settlement” means the settlement of the Action between and among 

Plaintiff, on behalf of herself and the Settlement Class, and Defendants, as set forth in this 

Stipulation. 

(m) “Settlement Class Members” or the “Settlement Class” means all Persons 

who are, or who since August 1, 2005 have been, customers of CitiStorage, and whose service 

contracts with CitiStorage provide for the imposition of a surcharge if an invoice is not paid by 

the fifteenth day of the month of that invoice.   

(n)  “Settlement Hearing” means the hearing to be held by the Court to 

determine, among other things, whether to certify the Settlement Class for settlement purposes, 
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whether Plaintiff and Plaintiff’s counsel adequately have represented the Settlement Class, 

whether the proposed Settlement should be approved as fair, reasonable, adequate and in the best 

interests of the Settlement Class, whether all Released Claims should be dismissed with 

prejudice, whether the Order and Final Judgment approving the Settlement should be entered, 

and whether and in what amount any award of attorneys’ fees and reimbursement of expenses 

should be paid to Plaintiff’s counsel by any or all of Defendants (or their successors-in-interest) 

in the Action. 

(o) “Settling Parties” means Defendants, Plaintiff, and Settlement Class 

Members, and counsel for each Defendant and for Plaintiff. 

(p)  “Unknown Claims” means any of the Released Claims which Plaintiff or 

any Settlement Class Member does not know or suspect to exist at or prior to the Effective Date 

which, if known by her, him or it, might have affected her, his or its settlement with and release 

of any or all of the Defendant Releasees, or might have affected her, his or its decision not to 

object to the Settlement.  Plaintiff acknowledges, and the Settlement Class Members by 

operation of law shall be deemed to have acknowledged, that each of them may discover facts in 

addition to or different from those now known or believed to be true with respect to the Released 

Claims, but that it is the intention of Plaintiff, and by operation of law the Settlement Class 

Members, to completely, fully, finally and forever extinguish any and all Released Claims, 

known or unknown, suspected or unsuspected, which now exist, or heretofore existed, or 

hereafter may exist, and without regard to the subsequent discovery of additional or different 

facts.  Plaintiff acknowledges, and the Settlement Class Members by operation of law shall be 

deemed to have acknowledged, that the inclusion of “Unknown Claims” in the definition of 
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“Released Claims” separately was bargained for and was a material element of the Settlement 

and was relied upon by each and all of Defendants in entering into the Stipulation. 

PRINCIPAL TERMS 

2. Subject to the approval of the Court pursuant to CPLR § 908, and the other 

conditions set forth in this Stipulation, for the good and valuable consideration set forth in this 

Stipulation and conferred on Plaintiff and the Settlement Class, the receipt and sufficiency of 

which hereby is acknowledged, the Action shall be finally and fully settled, compromised and 

dismissed, on the merits and with prejudice, and the Released Claims shall be finally and fully 

compromised, settled, released and dismissed with prejudice as to Defendant Releasees. 

3. Upon entry of a Preliminary Approval Order, CitiStorage shall modify its billing 

practices such that (a) CitiStorage shall make best efforts to ensure that invoices are mailed to 

Settlement Class Members on the first or the second business day of each month; (b) CitiStorage 

shall modify its invoices and remittance sheets to clearly indicate on the invoice the total amount 

due absent a surcharge, and to clearly identify the surcharge on the remittance sheet; and (c) in 

instances in which a Settlement Class Member pays the total amount of an invoice, including the 

surcharge, but payment is received on or before the fifteenth day of the month, CitiStorage shall 

credit the Settlement Class Member’s account in the amount of the surcharge.  The Settling 

Parties agree that the value of the relief set forth in this paragraph is inherently uncertain, and 

that for purposes of this Settlement the relief set forth in this paragraph may reasonably be 

valued at $80,000. 

4. CitiStorage will refund to Settlement Class Members 90% of the amount of any 

surcharge paid, up to a maximum total refund amount under this paragraph of $115,000, on the 

condition that (a) the surcharge was paid on an invoice dated within Period I; and (b) payment 

was received by CitiStorage within the same month in which the invoice was sent.  The amount 
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of the refund, if any, to be paid to each Settlement Class Member under this paragraph shall be 

determined by CitiStorage using commercially reasonable efforts based upon CitiStorage’s 

records.  If the total refunds to be paid under this paragraph would otherwise exceed $115,000, 

all such refunds shall be reduced ratably such that the total amount of such refunds equals 

$115,000. 

5. CitiStorage will refund to Settlement Class Members 90% of the amount of any 

surcharge paid, up to a maximum total refund amount under this paragraph of $80,000, on the 

condition that (a) the surcharge was paid on an invoice dated within Period II; (b) payment was 

received by CitiStorage within the same month in which the invoice was sent; and (c) the 

Settlement Class Member submits one valid claim (a “Period II Claim”).  To submit its Period II 

Claim, a Settlement Class Member must provide, within 120 days of the Effective Date, either (i) 

each invoice on which the surcharge was paid, and documents sufficient to show that each 

payment was received by CitiStorage within the month in which the invoice was sent, in which 

case the amount of the Settlement Class Member’s Period II Claim shall be for the total amount 

of the qualifying surcharges paid; or (ii) a signed statement that as to at least one invoice dated 

within Period II the Settlement Class Member paid a surcharge and that payment was received by 

CitiStorage within the same month in which the invoice was sent, in which case the Settlement 

Class Member’s Period II Claim shall be for $5.  If the total refunds to be paid under this 

paragraph would otherwise exceed $80,000, all such refunds shall be reduced ratably such that 

the total amount of such refunds equals $80,000.  

6. Refunds under Paragraphs 4 and 5 to Settlement Class Members who are current 

customers of CitiStorage may be paid by invoice credit, and otherwise may be paid by check.  

CitiStorage shall pay substantially all such refunds within 12 months of the Effective Date.  
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7. CitiStorage shall pay Plaintiff $4,500 for the service and contributions she has 

rendered to the Settlement Class within 15 days after the Effective Date. 

8. CitiStorage agrees to pay the cost of Notice and Administration of the Settlement, 

which cost shall not reduce the benefits payable to the Class and named Plaintiff or the amount 

of attorneys’ fees awarded by the Court. 

9. In the event that CitiStorage elects in the future, in the exercise of its business 

judgment, to change the terms of its customer contracts that relate to surcharges or to change its 

invoicing practices related to such surcharges, such changes shall be made in accordance with 

governing law and with the intent of this Stipulation. 

10. Effective upon the Effective Date, Plaintiff, and each and all of the Settlement 

Class Members, on behalf of themselves and their respective Affiliates, release each and all of 

Defendant Releasees from any and all Released Claims. 

11. As soon as practicable after this Stipulation has been executed, the Settling Parties 

jointly shall apply to the Court for entry of the Preliminary Approval Order.  CitiStorage shall 

then provide Notice to the Settlement Class.  If the Settlement (including any modification made 

with the written consent of the Settling Parties) is approved by the Court following the 

Settlement Hearing, the Settling Parties jointly shall request the Court to enter the Order and 

Final Judgment. 

12. Subject to Court approval, CitiStorage shall cause the Notice to be mailed to such 

Settlement Class Members as are identified in the business records of CitiStorage, by first-class 

mail postage prepaid no later than 30 calendar days after Preliminary Approval is granted, and 

that the reasonable costs and expenses incurred in providing such Notice shall be borne by 
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CitiStorage.  No later than 10 calendar days before the Settlement Hearing, CitiStorage shall 

certify to the Court that Notice has been provided under this paragraph.   

13. Each Settlement Class Member shall be bound by all determinations and 

judgments in this Action whether favorable or unfavorable.  Any person may exclude itself from 

the Settlement Class by mailing written notice of its election to exclude itself from the class, 

including the person’s name, address, and phone number, to counsel for Plaintiff and counsel for 

CitiStorage, postmarked no later than 30 calendar days prior to the Settlement Hearing.   

14. Subject to Court approval, any Settlement Class Member who objects to the terms 

of the Stipulation, the entry of an order and final judgment approving the settlement of this 

action pursuant to the Stipulation, and/or any fee application, or who otherwise wishes to be 

heard at the Settlement Hearing (an “Objector”), may appear in person or through counsel at the 

Settlement Hearing and present any evidence or argument that may be proper and relevant.  No 

Objector shall be heard, and no submissions of any Objector shall be considered by the Court, 

unless the following have been received by counsel for Plaintiff and counsel for CitiStorage and 

filed with the Court no later than 21 calendar days before the Settlement Hearing: 

(i) written notice of the intention to appear; 

(ii) a detailed statement of the grounds of all of such person’s objections to any matter 

before the Court, signed personally by the Objector;  

(iii) documentary proof of the Objector’s membership in the Settlement Class; and  

(iv) all documents and writings which the Objector desires the Court to consider.  

15. Any Settlement Class Member who does not object in the manner provided in 

paragraph 8 shall be deemed to have waived any and all objections to the settlement of this 
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action on the terms set forth in the Stipulation or as otherwise ordered by the Court, and shall be 

foreclosed from appealing from any judgment or order entered by the Court.   

16. If the Stipulation fails for any reason to become effective in accordance with its 

terms, the Stipulation shall have no further force and effect and shall not be deemed to prejudice 

in any way the respective positions of any or all of Defendants and/or Plaintiff in the Action, and 

neither the existence of this Stipulation nor its contents shall be admissible in evidence or shall 

be referred to for any purpose in any or all of the Action or in any other litigation or proceeding, 

and any judgment or order entered by the Court in accordance with the terms of the Stipulation 

shall be treated as vacated nunc pro tunc, and no Settling Party shall be entitled to recover any 

costs or expenses incurred in connection with this Stipulation.  

17. Defendants agree not to oppose an application to the Court for attorneys’ fees of 

up to $85,000 and costs of up $1,750.  CitiStorage shall pay the amount of attorneys’ fees and 

costs awarded by the Court, up to $85,000 for attorneys’ fees and $1,750 for costs, separately 

from and in addition to the payments to Settlement Class Members set forth in paragraphs 4 and 

5 so as not to reduce the sums payable for the Settlement Class recovery.  CitiStorage shall pay 

such attorneys’ fees and costs within 15 days after any such fees are awarded by the Court. 

18. All payments or credits to be made pursuant to this Stipulation shall be made by 

CitiStorage.  The Stipulation imposes no obligation on CitiPostal or Ares to take any action or 

make any payment, including to Plaintiff or to the Settlement Class or for attorneys’ fees or 

costs. 

CONDITIONAL CLASS CERTIFICATION 

19. Plaintiff avers, and solely for the purposes of this Settlement the Defendants do 

not dispute, that the Action is appropriate for class treatment pursuant to CPLR § 901 because (a) 
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the Settlement Class is so numerous that joinder of all Settlement Class Members, whether 

otherwise required or permitted, is impracticable; (b) there are questions of law or fact common 

to the Settlement Class which predominate over any questions affecting over individual 

members; (c) the claims and defenses of Plaintiff are typical of the claims and defenses of the 

Settlement Class; (d) Plaintiff has and will fairly and adequately represent and protect the 

interests of the Settlement Class; and (e) a class action is superior to other available methods for 

the fair and efficient settlement of the Action.  On that basis and solely for the purposes of this 

Settlement, the Action shall be maintained and proceed as a class action pursuant to CPLR §§ 

901, et seq., by Plaintiff on behalf of the Settlement Class.   

20. The certification of the Settlement Class shall be binding only with respect to this 

Stipulation.  In the event that this Stipulation is terminated pursuant to its terms, that this 

Stipulation is not approved in all material respects by the Court, that Defendants withdraw from 

the Settlement, that the Effective Date does not occur, that the Settlement does not otherwise 

become final for any reason, or that any judgment or order entered pursuant hereto is reversed, 

vacated or modified in any material respect by the Court or any other court, the certification of 

the Settlement Class shall be deemed vacated, the Action shall proceed as though the Settlement 

Class had never been certified, and no reference to the certification of the Settlement Class, or to 

the Stipulation or any document related thereto, shall be made by any of the Settling Parties for 

any purpose, except as expressly authorized by the terms of this Stipulation, and Defendants 

reserve the right to oppose certification of any plaintiff class in any proceeding. 

MISCELLANEOUS 

21. This Stipulation, or any of its provisions, may be amended, modified or waived 

only by a written instrument signed by counsel for all Settling Parties or their successors. 
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22. The Settling Parties represent and agree that the terms of the Settlement were 

negotiated at arm’s length and in good faith by the Settling Parties, and reflect a settlement that 

was reached voluntarily based upon adequate information and sufficient discovery and after 

consultation with experienced legal counsel.  CitiStorage has made a witness available to 

Plaintiff for a confirmatory interview regarding the information upon which the Settling Parties 

have relied in agreeing to the Settlement. 

23. If any claim which is or would be subject to the release and dismissal 

contemplated by the Stipulation is asserted by any Settlement Class member against any Person 

in any court or other forum prior to final approval of the Settlement, Plaintiff shall join, at the 

request of any of Defendants, in any motion to dismiss or stay such proceedings.  

24. The Stipulation constitutes the entire agreement between the Settling Parties with 

respect to the settlement of the Action, and supersedes any prior agreements concerning that 

subject matter.  

25. The Stipulation shall be governed by the laws of the State of New York, without 

regard to any principles of conflict of laws.  Each of the Settling Parties irrevocably submits to 

the personal jurisdiction of any state or federal court sitting in New York County in any 

proceeding arising out of or relating to the Settlement or the Stipulation.  The Settling Parties 

may bring a claim arising out of or relating to the Settlement or the Stipulation only in a state or 

federal court sitting in New York County, unless no such court would have subject matter 

jurisdiction over the claim.  Each of the Settling Parties waives any claim or entitlement to a jury 

trial in, waives any defense of inconvenient forum to the maintenance of, and waives any bond, 

surety or other security that might be required of any other party with respect to, such an action 

(including any appeal thereof).   
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26. In the event of any dispute or disagreement with respect to the meaning, effect or 

interpretation of the Stipulation or an attached exhibit, or in the event of a claimed breach of the 

Stipulation or an attached exhibit, such dispute shall be adjudicated only in the Court, which 

shall retain jurisdiction for purposes, among other things, of administering the Settlement and 

resolving any disputes hereunder. 

27. Nothing in this Stipulation or the Settlement is or may be used as evidence of or 

as an admission by any Settling Party or Defendant Releasee of any fault, liability, wrongdoing 

or causation or amount of damages. 

28. Plaintiff and Plaintiff’s counsel shall not publicize, or cause or encourage any 

Person to publicize, this Stipulation or the Settlement, or any of their terms.   

29. The Settling Parties shall cooperate fully with one another in seeking the Court’s 

approval of the Stipulation and the Settlement, and use their best efforts to effect, as promptly as 

practicable, the consummation of this Stipulation and the Settlement and the dismissal of the 

Action with prejudice, without costs to any Settling Party except as provided herein.  

30. Without further order of the Court, the Settling Parties may agree in writing to 

reasonable extensions of time to carry out any of the provisions of this Stipulation. 

31. The Stipulation, together with any exhibits, shall be deemed to have been 

mutually prepared by the Settling Parties and shall not be construed against any of them by 

reason of authorship.   

32. Each of the attorneys executing the Stipulation on behalf of one or more of the 

Settling Parties warrants and represents that she or he has been duly authorized and empowered 

to execute the Stipulation on behalf of each such Settling Party. 
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33. The Stipulation may be executed, by original or facsimile signature, in 

counterparts, all of which shall be considered one and the same agreement.  

Dated: New York, New York 
June __, 2013 

LAW OFFICES OF  
STEVEN L. WITTELS, PC 
 
By:______________________________ 

Steven L. Wittels 
Burkett McInturff 

18 Half Mile Road 
Armonk, NY 10504 
(914) 319-9945 
 
Counsel for Plaintiff and the Class 

AKIN GUMP STRAUSS HAUER & 
FELD LLP 
 
By:______________________________ 

Steven M. Pesner, P.C.  
Christopher M. Egleson 

One Bryant Park 
New York, New York  10036-6745 
(212) 872-1070 
 
Counsel for Defendants CitiStorage, LLC 
and CitiPostal, Inc. 

 MORVILLO, ABRAMOWITZ, GRAND, 
IASON, ANELLO & BOHRER, P.C. 
 
By:______________________________ 

Jonathan S. Sack 
Thomas M. Keane 

565 Fifth Avenue 
New York, NY 10017 
(212) 856-9600 
 
Counsel for Defendant Ares Capital Corp. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
STACIE HANDWERKER, individually and on 
behalf of others similarly situated, 

 
    Plaintiff, 
 
                  -against- 

 
CITISTORAGE, LLC, CITIPOSTAL, INC., and  
ARES CAPITAL CORPORATION, 

 
Defendants. 
 

  
 
 
Index No. 107945/2011 
 
 
 
 

 
[PROPOSED] ORDER PRELIMINARILY CERTIFYING CLASS ACTION  

AND PROVIDING FOR NOTICE 

The parties have applied for an order approving the settlement of this action (the 

“Action”), in accordance with a Stipulation of Settlement dated April _, 2013 (the “Stipulation”).  

Upon consideration of the Stipulation and the exhibits annexed thereto, it is ORDERED that:  

 1. For purposes of effectuating the proposed settlement only, the Action is 

preliminarily certified as a class action pursuant to CPLR §§ 901, et seq., on behalf of all persons 

who are, or who since August 1, 2005 have been, customers of Defendant CitiStorage, LLC 

(“CitiStorage”), and whose storage service contracts with CitiStorage provide for the imposition 

of a surcharge if an invoice is not paid by the fifteenth day of the month of that invoice (the 

“Settlement Class Members”, and collectively, the “Settlement Class”).   

 2. Based upon the parties’ recitals in the Stipulation, the Court finds, preliminarily 

and for purposes of this settlement only, that each of the provisions of CPLR § 901 has been 

satisfied and the Action has been properly maintained in accordance with such provisions.  

Specifically, this Court finds that (a) the Settlement Class is so numerous that joinder of all 

members, whether otherwise required or permitted, is impracticable; (b) there are questions of 
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law or fact common to the Settlement Class which predominate over any questions affecting 

other individual Settlement Class Members; (c) the claims of Plaintiff are typical of the claims of 

the Settlement Class Members; (d) Plaintiff will fairly and adequately represent and protect the 

interests of the Settlement Class; and (e) a class action is superior to other available methods for 

the fair and efficient settlement of the Action. 

 3. Preliminarily, and for the purposes of this Settlement only, Plaintiff is designated 

as the representative of the Settlement Class.  

 4. A hearing (the “Settlement Hearing”) shall be held before this Court on 

________________, 2013, at __:___  __.M., in Room ____ at _________________________ (a 

date no earlier than 90 days after the date of this order), to consider (a) whether the Settlement 

Class should be finally certified, and if so, whether Plaintiff is an adequate representative of the 

Settlement Class, (b) whether the Settlement is fair, reasonable, adequate and in the best interests 

of the Settlement Class, (c) whether the Order and Final Judgment should be entered, (d) any 

objections to the Settlement, (e) any application for attorneys’ fees and any objections thereto, 

and (f) any such other matters as the Court may deem necessary and appropriate.  The Settlement 

Hearing may, from time to time and without further notice to the Settlement Class Members, be 

continued or adjourned by order of the Court. 

 5. The Court hereby approves, as to form and content, the Class Action Settlement 

Notice, substantially in the form attached as Exhibit B to the Stipulation (the “Notice”), and finds 

that the mailing and distribution of the Notice, substantially in the manner and form set forth in 

Paragraph 6 below, constitutes the best notice practicable under the circumstances, meets the 

requirements of applicable law, is due and sufficient notice to the Settlement Class Members of 
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all matters relating to the Settlement, and satisfies the requirements of due process and the 

CPLR, including § 908 thereof. 

 6. The Court hereby directs that CitiStorage shall cause the Notice to be mailed to 

such Settlement Class Members as are identified in the business records of CitiStorage, by first-

class mail postage prepaid no later than 30 calendar days after Preliminary Approval is granted, 

and that the reasonable costs and expenses incurred in providing such Notice shall be borne by 

CitiStorage.  No later than 10 calendar days before the Settlement Hearing, CitiStorage shall 

certify to the Court that Notice has been provided under this paragraph.   

 7. Each Settlement Class Member shall be bound by all determinations and 

judgments in this Action whether favorable or unfavorable.  Any person may exclude itself from 

the Settlement Class by mailing written notice of its election to exclude itself from the class, 

including the person’s name, address, and phone number, to counsel for Plaintiff and counsel for 

CitiStorage, postmarked no later than 30 calendar days prior to the Settlement Hearing.   

 8. Any Settlement Class Member who objects to the terms of the Stipulation, the 

entry of an order and final judgment approving the settlement of this action pursuant to the 

Stipulation, and/or any fee application, or who otherwise wishes to be heard at the Settlement 

Hearing (an “Objector”), may appear in person or through counsel at the Settlement Hearing and 

present any evidence or argument that may be proper and relevant.  No Objector shall be heard, 

and no submissions of any Objector shall be considered by the Court, unless the following have 

been received by counsel for Plaintiff and counsel for CitiStorage and filed with the Court no 

later than 21 calendar days before the Settlement Hearing: 

(i) written notice of the intention to appear; 
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(ii) a detailed statement of the grounds of all of such person’s objections to any matter 

before the Court, signed personally by the Objector;  

(iii) documentary proof of the Objector’s membership in the Settlement Class; and  

(iv) all documents and writings which the Objector desires the Court to consider.  

9. Any Settlement Class Member who does not object in the manner provided in 

paragraph 8 shall be deemed to have waived any and all objections to the settlement of this 

action on the terms set forth in the Stipulation or as otherwise ordered by the Court, and shall be 

foreclosed from appealing from any judgment or order entered by the Court.   

 10. If any objections are filed, papers by the Parties responding to the objections shall 

be filed with the Court no later than 7 calendar days before the Settlement Hearing. 

 11. All proceedings in the Action other than such proceedings as may be necessary to 

carry out the terms and conditions of the Settlement or to provide status reports to the Court are 

hereby enjoined until further order of this Court.  Pending final determination of whether the 

Settlement provided for in the Settlement Agreement should be approved, the Plaintiff and all the 

Settlement Class Members, or any of them, are enjoined from commencing, prosecuting, 

instigating, continuing or participating in any related action, or from challenging the settlement 

of this Action other than in accordance with paragraph 8. 

 12. If the settlement provided for in the Stipulation is not approved in all material 

respects by the Court for any reason, if the settlement is terminated, or if the Court for any reason 

does not enter the Order and Final Judgment substantially in the form of Exhibit C to the 

Stipulation, the Stipulation shall have no further force and effect and shall not be deemed to 

prejudice in any way the respective positions of any or all of the Defendants or the Plaintiff in 

the Action, and neither the existence of the Stipulation, nor its contents or negotiations, shall be 
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admissible in evidence or shall be referred to for any purpose in the Action or in any other 

litigation or proceeding, and any judgment or order entered by the Court in accordance with the 

terms of the Stipulation shall be treated as vacated nunc pro tunc.  Moreover, in such event, no 

party shall be entitled to recover any costs or expenses incurred in connection with the 

Stipulation.   

 13. Neither this Order, nor the Stipulation or any recital or term thereof, is an 

admission or concession by any party of any fault, liability or wrongdoing whatsoever as to any 

facts or claims alleged or asserted in the Action.  Neither this Order, nor the Stipulation or any 

recital or term thereof, nor any of the negotiations or proceedings in connection therewith, nor 

any of the documents or statements referred to herein or therein, nor the settlement proceedings, 

nor any statements in connection therewith, (a) shall (i) be argued to be, used or construed as, 

offered or received in evidence as, or otherwise constitute an admission, concession, 

presumption, proof, evidence or a finding of any liability, fault, wrongdoing, injury or damage, 

or of any wrongful conduct, act or omission on the part of any Defendant, or of any infirmity of 

any defense, or of any damage to any Plaintiff or Settlement Class Member, or (ii) otherwise be 

used to create or give rise to any inference or presumption against any Defendant concerning any 

fact alleged or that could have been alleged, or any claim asserted or that could have been 

asserted in the Action, or of any purported liability, fault or wrongdoing of any Defendant or of 

any injury or damages to any person, or (b) shall otherwise be admissible, referred to or used in 

any proceeding of any nature, for any purpose whatsoever; provided, however, that the 

Stipulation and/or this Order may be introduced in any proceeding as may be necessary to argue 

that the Settlement Agreement and/or this Order has res judicata, collateral estoppel or other 
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issue or claim preclusion effect or to otherwise consummate or enforce the Stipulation and/or this 

Order. 

14. The Court reserves the right to approve the settlement with such modifications as 

may be agreed to by the parties and without further notice to the Settlement Class Members, and 

retains jurisdiction to consider all further applications arising out of or connected with the 

proposed settlement, as well as any application for an award of fees and expenses to Plaintiffs’ 

counsel. 

  IT IS SO ORDERED. 

 

Dated: ______________, 2013     

ENTER: 

 

      _______________________________ 
      J.S.C. 

 



 

 

 

 

 

EXHIBIT B 



 CitiStorage L.L.C. 
5 North 11th St 
Brooklyn, NY 11249-1905 
 
 
This is a Court-ordered Notice.  This is not 
a solicitation from a lawyer.  This notice is 
only a summary. 

You received this notice because 
CitiStorage’s records indicate that you 
are a current or former CitiStorage 
customer who may have paid a 
surcharge for late payment between 
August 1, 2005 and ___, 2013, and you 
may be entitled to a payment or credit 
from this settlement of a class action 
lawsuit. 
  



CLASS ACTION SETTLEMENT NOTICE — SUMMARY 
A Court has authorized this notice.  Read this notice carefully.  Your legal rights may be affected. 

Nature of Class Action: Handwerker v. CitiStorage, LLC, No. 107945/2011 (N.Y. Sup. Ct.) is a class action law-
suit arising from CitiStorage’s practice of charging a 2% surcharge for late payments.  CitiStorage denies all 
wrongdoing and liability.  Both sides have agreed to settle the lawsuit to avoid the cost and uncertainty of litiga-
tion.  The Settlement Class includes CitiStorage customers whose bills provided for the payment of a late fee since 
Aug. 1, 2005.  Unless you exclude yourself, you will be bound by the approved Settlement and will release claims 
against Defendant Releasees, as defined in the Settlement Agreement.   
Relief and Claims Process: To settle the action, CitiStorage has agreed that it will:   
(a) Refund 90% of late fees paid on invoices dated Aug. 1, 2008–___, 2013 and paid within the month, up to a 

collective maximum of $115,000.  You do not need to do anything to receive a refund under (a).   
(b) Refund 90% of late fees paid on any invoice dated Aug. 1, 2005–July 31, 2008 and paid within the month, up 

to a collective maximum of $80,000.  Within 120 days of Court approval of the settlement, mail to CitiStorage 
each such invoice, and proof that you paid late fees—OR you may instead make one claim under (b) for $5 by 
mailing a signed statement that you paid a late fee or fees on invoice(s) dated Aug. 1, 2005–July 31, 2008.  

(c) Modify its billing practices as set forth in the Settlement Agreement.   
(d) Pay a service fee of $4,500 to the named Plaintiff.   
Plaintiff’s counsel, which has pursued the lawsuit on a contingency basis, will apply to the Court for a legal fee and 
costs of $86,750, to be paid separately by CitiStorage so as not to reduce the recovery to the class.  
Opt-outs and Objections: To exclude yourself from the settlement, mail a signed exclusion request with your 
name, address, and phone number, to Law Offices Of Steven L. Wittels, PC, 18 Half Mile Road, Armonk, NY 
10504 and to Steven M. Pesner, P.C., Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 
10036, postmarked by ______, 2013.  If you do not exclude yourself, you may object to the settlement by mailing 
your written objection no later than ____, 2013 to those two addresses and filing it with the New York Supreme 
Court at 60 Centre Street, New York, NY 10007.  You must file such an objection if you wish to present your ob-
jection in person at the Settlement Hearing, which will be held at _:00 _M on _____, 2013 at ___ at 60 Centre 
Street.  You must appear in person to preserve your right to appeal if your objection is overruled.  
Further Information: This is a summary only.  Read the full Settlement Agreement at [website address]. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
STACIE HANDWERKER, individually and on 
behalf of others similarly situated, 

 
    Plaintiff, 
 
                  -against- 

 
CITISTORAGE, LLC, CITIPOSTAL, INC., and  
ARES CAPITAL CORPORATION, 

 
Defendants. 
 

  
 
 
Index No. 107945/2011 
 
 
 
 

[PROPOSED] ORDER AND FINAL JUDGMENT 

 WHEREAS, a hearing having been held before this Court on _______________, 2013 

_______________, 2013 (the 

____, 2013 (the 

Stipulation

with the aforesaid Preliminary Approval Order and that the notice was adequate and sufficient; 

the respective parties having appeared by their attorneys of record; the attorneys for the 

respective parties having been heard in support of the Settlement; an opportunity to be heard 

having been given to all other persons desiring to be heard, as provided in the Notice (as defined 

below) to the Settlement Class (as defined below); the entire matter of the proposed Settlement 

having been heard and considered by the Court; 

  IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

 1. The Stipulation and the Exhibits annexed thereto are incorporated herein by 

reference as though fully set forth in this Order.  Unless otherwise defined herein, all capitalized 

terms used herein shall have the meaning set forth in the Stipulation. 
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 2.  For purposes of the Settlement only, the Action is certified as a class action 

pursuant to CPLR §§ 901, et seq., on behalf of a settlement class of all persons who are, or who 

since August 1, 2005 have been, customers of Defendant CitiStorage, LLC 

whose storage service contracts with CitiStorage provide for the imposition of a surcharge if an 

invoice is not paid by the fifteenth day of the month of that invoice; excluding any such person 

that has excluded itself from the class in accordance with the procedure for exclusion set forth in 

the Preliminary Approval Order 

 

 3. Based upon the record, and for purposes of this Settlement only, each of the 

prerequisites to a class action set forth in CPLR § 901 has been satisfied and the Action has been 

properly maintained in accordance with such provisions.  Specifically, this Court finds that (a) 

the Settlement Class is so numerous that joinder of all members, whether otherwise required or 

permitted, is impracticable; (b) there are questions of law or fact common to the Settlement Class 

which predominate over any questions affecting other individual Settlement Class Members; (c) 

the claims of Plaintiff are typical of the claims of the Settlement Class Members; (d) Plaintiff 

will fairly and adequately represent and protect the interests of the Settlement Class; and (e) a 

class action is superior to other available methods for the fair and efficient settlement of the 

Action. 

 4. For the purposes of this Settlement only, Plaintiff is designated as the 

representative of the Settlement Class. 

 5. A Class Action Settlement Notice 

Class pursuant to and in the form and manner directed by the Preliminary Approval Order; proof 

of mailing of the Notice to the Settlement Class has been filed with the Court; and full 
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opportunity to be heard has been offered to all Parties, Settlement Class Members and Persons in 

interest.  The form and manner of the Notice is hereby determined to have been the best notice 

practicable under the circumstances, meets the requirements of applicable law, is due and 

sufficient notice to the Settlement Class Members of all matters relating to the Settlement, and 

fully satisfies the requirements of due process and the CPLR.  

 6. Due and adequate notice of the proceedings having been given and a full 

opportunity having been offered to the Settlement Class Members to participate in the Settlement 

Hearing or object to the Settlement, it is hereby determined that all Settlement Class Members 

are properly bound by this Order and Final Judgment. 

 7. The Court hereby approves the Stipulation and the Settlement as, in all respects, 

fair, reasonable, adequate to the Settlement Class, and in the best interests of the Settlement 

Class Members.  The Parties to the Stipulation are hereby authorized and directed to perform the 

Settlement in accordance with all of its terms and provisions; and the Clerk is directed to enter 

and docket this Order and Final Judgment in the Action.  Any and all objections have been 

considered by the Court, are found to be without merit, and are hereby overruled. 

 

and costs in the amount of $86,750 is granted as fair and reasonable, and CitiStorage is directed 

to make said payments within 15 days of entry of this Order and Final Judgment. 

 9. The claims of the Plaintiff and the Settlement Class in the Action are hereby 

dismissed on the merits and with prejudice as against the Plaintiffs and the Settlement Class 

Members, and all of them, with each Party to bear her, his or its own costs, except as otherwise 

provided herein or in the Stipulation. 
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 10. Upon the Effective Date, Plaintiff and each of the Settlement Class Members shall 

and hereby does completely, fully, finally and forever release, relinquish, acquit, settle and 

discharge each and all of the Defendant Releasees from any and all of the Released Claims, 

including Unknown Claims, from the beginning of the world to the date the Stipulation was 

executed; provided however, that this release does not extend to claims (a) arising out of 

ordinary course of business commercial dealings, not arising out of or related to any of the 

allegations that are or were asserted in the Action, between Plaintiff and/or each of the 

Settlement Class Members, on the one hand, and any of the Defendant Releasees, on the other, 

and (b) to enforce the terms of the Stipulation, the Settlement and/or the Order and Final 

Judgment. 

 11. The effectiveness of this Order and Final Judgment and the obligations of the 

Plaintiff and CitiStorage under the Settlement shall not be conditioned upon or subject to the 

resolution of any appeal from the Order and Final Judgment that relates solely to the issue of any 

fee application. 

 12. Neither this Order, nor the Stipulation or any recital or term thereof, is an 

admission or concession by any party of any fault, liability or wrongdoing whatsoever as to any 

facts or claims alleged or asserted in the Action.  Neither this Order, nor the Stipulation or any 

recital or term thereof, nor any of the negotiations or proceedings in connection therewith, nor 

any of the documents or statements referred to herein or therein, nor the settlement proceedings, 

nor any statements in connection therewith, (a) shall (i) be argued to be, used or construed as, 

offered or received in evidence as, or otherwise constitute an admission, concession, 

presumption, proof, evidence or a finding of any liability, fault, wrongdoing, injury or damage, 

or of any wrongful conduct, act or omission on the part of any Defendant, or of any infirmity of 
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any defense, or of any damage to any Plaintiff or Settlement Class Member, or (ii) otherwise be 

used to create or give rise to any inference or presumption against any Defendant concerning any 

fact alleged or that could have been alleged, or any claim asserted or that could have been 

asserted in the Action, or of any purported liability, fault or wrongdoing of any Defendant or of 

any injury or damages to any person, or (b) shall otherwise be admissible, referred to or used in 

any proceeding of any nature, for any purpose whatsoever; provided, however, that the 

Stipulation and/or this Order may be introduced in any proceeding as may be necessary to argue 

that the Settlement Agreement and/or this Order has res judicata, collateral estoppel or other 

issue or claim preclusion effect or to otherwise consummate or enforce the Stipulation and/or this 

Order. 

 13. In accordance with the Stipulation, in the event that this Order and Final 

Judgment is hereafter reversed or modified in any material respect, then this Order and Final 

Judgment shall be rendered null and void and shall be vacated and, in such event, all orders 

entered and releases delivered in connection herewith shall be null and void to the extent 

provided by and in accordance with the Stipulation. 

  



 

6 
104161605 v3 

 14. Without affecting the finality of this Order and Final Judgment in any way, this 

Court reserves jurisdiction with respect to all matters relating to the administration, 

consummation, construction and enforcement of the Settlement.   

  IT IS SO ORDERED. 

 

Dated: ______________, 2013     

ENTER: 

 

      _______________________________ 
      J.S.C. 
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