
NOTICE OF PROPOSED CLASS ACTION SETTLEMENT AND  

FAIRNESS HEARING IN STACIE HANDWERKER V. CITSTORAGE, LLC  

 

A Court has authorized this Notice.  Read this notice carefully.  Your legal rights may be 

affected. 

Purpose of this Notice:  This Notice is intended to advise you of the proposed settlement 

of a class action on behalf of storage customers of CitiStorage, LLC in a case called Handwerker 

(the “Plaintiff”) v. CitiStorage, LLC, CitiPostal, Inc., and Ares Capital Corporation (the 

“Defendants”), No. 107945/2011 (N.Y. Sup. Ct.), and to advise you that the Court will hold a 

Fairness Hearing on the terms of the settlement.  This Notice will describe the case, the terms of 

the proposed settlement, your right to participate in the benefits of the settlement, exclude 

yourself from the settlement, or object to the settlement.  The Honorable Justice Charles E. 

Ramos of the Supreme Court of New York will hold a Fairness Hearing to determine whether to 

certify this case as a class action and approve the settlement on April 28, 2014, as set forth 

below.  A copy of the Court’s Class Action Settlement Rule 10 is enclosed with this Notice.  

Nature of Class Action: This class action lawsuit arises from CitiStorage’s practice of 

charging a 2% surcharge for late payments.  The Plaintiff alleges that the Company’s invoices 

and remittance sheets are misleading because the total amount due does not clearly indicate that 

if paid before the due date the 2% surcharge is not owed, the Company does not properly credit 

customers for surcharges paid before the due date, and further that the invoices are sent with 

insufficient time for customers to make timely storage payments.  Defendants deny all 

wrongdoing and liability.  Both sides have agreed to settle the lawsuit to avoid the cost and 

uncertainty of litigation.  The proposed Settlement Class includes CitiStorage customers whose 

bills provided for the payment of a late fee since August 1, 2005.  If the Court approves the 

Settlement at the Fairness Hearing, you will be bound by the approved Settlement unless you 
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exclude yourself by submitting a request to opt-out of the case as described below.  If you choose 

to accept the settlement, you will be releasing all claims against the Defendants for any claims 

arising out of or relating to the allegations in this lawsuit concerning late fee surcharges.   

Settlement Benefits and Claims Process: To settle the action, CitiStorage has agreed 

that it will: 

(1) Refund 90% of late fees paid on invoices dated August 1, 2008 through the date of 

March 11, 2014 that were paid by the end of the month in which each invoice was sent, up to a 

collective maximum of $119,500.  You will automatically receive a refund for late fees paid 

during this period, and do not need to do anything to receive your refund.  CitiStorage will 

calculate your refund based on its records. 

(2) Refund $5 to each customer for whom a late-fee line appeared on at least one invoice 

dated between August 1, 2005 and July 31, 2008, up to a collective maximum of $80,000.  

CitiStorage will determine whether a late-fee line appeared on at least one invoice for you during 

this period based on its records, and if so you will automatically receive a $5 refund for late fees 

paid during this period.  You do not need to do anything to receive your refund. 

(3) Modify its billing practices as of March 11, 2014, such that (a) CitiStorage shall make 

best efforts to ensure that invoices are mailed to Settlement Class Members on the first or the 

second business day of each month; (b) CitiStorage shall modify its invoices and remittance 

sheets to clearly indicate on the invoice the total amount due absent a surcharge, and to clearly 

identify the surcharge on the remittance sheet; and (c) in instances in which a customer pays the 

total amount of an invoice, including the surcharge, but payment is received on or before the 

fifteenth day of the month, CitiStorage shall credit the customer’s account in the amount of the 
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surcharge, which will result in an estimated $80,000 reduction in late fees collected by the 

Company during the first three years after the change based on the Company’s historical records. 

(4) Pay the costs of notice to the Class and administration of the proposed Settlement. 

Class Counsel’s Fees and Expenses:  Plaintiff’s Class Counsel, the Law Offices of 

Steven L. Wittels, P.C., which has pursued the lawsuit on a contingency basis, will apply to the 

Court for a legal fee and expenses of $86,750, to be paid separately by CitiStorage from the 

benefits to the Class so as not to reduce the Class’ recovery.  In a class action, it is customary for 

the attorneys representing the class to request a legal fee and reimbursement of expenses.  In this 

class action, the Class Counsel worked on a contingency basis for two years without any 

guarantee of a recovery or reimbursement of expenses.   If the case were ultimately unsuccessful 

and the Court dismissed the allegations, or a jury found in favor of the Defendants, then the 

Class Counsel would receive no legal fee or reimbursement of expenses for their efforts.  Based 

on a total settlement sum of $366,250, the requested attorneys fee/expenses of $86,750 equates 

to 23.6%, which is below the customary 25-33% percentage for attorneys’ fees and expenses that 

courts typically approve as fair and reasonable for Counsel who represent a Class.  

Opt-outs and Objections: To exclude yourself from the settlement (i.e. “opt-out”), you 

must mail or email a short statement with your name, address, and phone number stating “I, 

[insert name], wish to opt-out of the Handwerker class action settlement, and not receive any of 

the benefits or be bound by the judgment in the case.”  You must mail, fax or email this 

statement to each of the lawyers for the Class and CitiStorage, as follows:  

(i) Class Counsel:  Steven L. Wittels, Law Offices Of Steven L. Wittels, PC, 18 Half 

Mile Road, Armonk, NY 10504, fax: (914) 273-2563, email: slw@wittelslaw.com and to 
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(ii) CitiStorage Counsel:  Steven M. Pesner, P.C., Akin Gump Strauss Hauer & Feld LLP, 

One Bryant Park, New York, NY 10036, fax: (212) 872-1002, email: spesner@akingump.com. 

You must postmark, fax or email your opt-out by no later than March 29, 2014.  If you do 

not exclude yourself, you may object to the settlement either orally at the Fairness Hearing or in 

writing without the need to notify counsel or to file written objections prior to the hearing.  

Fairness Hearing:  The Fairness Hearing will be held at 2:00 PM on April 28, 2014 in 

Room 238 at the New York Supreme Courthouse, 60 Centre Street, New York, NY 10007 before 

the Honorable Charles E. Ramos.  

Further Information: This is a summary only.  Read the full Settlement Agreement at 

http://www.wittelslaw.com/#!citistorage-class-action/ckwu.



 

Justice Charles E. Ramos (Part 53) Practice Rules  

Rule 10:  Class Action Settlements 

The settlement of class actions pending in Part 53 shall be governed by the following 

guidelines (when circumstances warrant, exceptions will be made). 

A. All notices to members of the proposed class shall be in plain English. A typical 

member of the class should be able to easily comprehend each notice. Class 

counsel must draft such notices consistent with their professional obligation to 

fully disclose to their clients the significance of the information provided. 

B. The issue of class certification is not a matter for stipulation between the parties 

unless prior permission from the Court is obtained, or settlement is without 

prejudice as provided below in Paragraph 3.  Otherwise, a finding that 

certification of the class is appropriate will be made at an adversarial hearing. 

C. The failure to opt out of the class will not result in a release unless a class member 

accepts the settlement benefit or knew or should have known that a failure to opt 

out will result in a release. Proof of actual delivery of a pre-approved intelligible 

notice, written in plain language will suffice. In addition, this Court will approve 

the terms of a settlement that provides for a portion of the settlement fund to be 

held in escrow following discontinuance of the class action and pending the 

expiration of any applicable statute of limitations period, to be used toward any 

separate, potential claims by those who have not responded or have not opted in. 

In such event, any unused funds would be released to the original class following 

expiration of the limitations period. Unless permitted by this Court, the terms of 

the settlement shall not require the class members to opt out or take other action 

to preserve an existing right. 

D. Where applicable, the procedure to be followed by class members in applying for 

the settlement benefit shall be simple and shall not require the class member to 

provide information or documents not required in the first instance to purchase the 

product or service other than what is reasonably necessary, such as name, address 

and proof of purchase (if not otherwise determinable from the parties own 

records). When practicable, the benefit shall be forwarded to the class members in 

the manner of an account credit or a refund on a product return.  

E. A summary of counsel’s application for fees, which shall include the basis and 

justification for the calculation, shall accompany any notice of proposed 

settlement. This is required without regard to the source of the fee payment. No 

fee shall be approved unless it bears a reasonable relationship to the benefit 

actually accepted by the members of the class and is reasonable in light of the risk 

to counsel of no recovery. Fee calculations may not be based on the potential 

value of the settlement; rather, fee awards will be awarded in light of the benefits 

actually received by class members.  



 

F. The Court may appoint independent counsel to represent the proposed class 

members on the question of class certification, fees to be awarded class counsel or 

any other issue where the Court is unable to determine the relative strengths of the 

parties’ positions, or if the settlement raises questions about collusion or the 

ability of plaintiffs’ counsel to represent the interests of the class. 

G. The Court will not “preliminarily” approve any settlement prior to the hearing on 

fairness. 

H. A member of the proposed class may object orally at the fairness hearing or in 

writing without the need to notify counsel or to file written objections prior to the 

hearing. 

I. Notwithstanding Paragraph 1 above, a copy of these rules must be appended to 

each notice to class members. 


